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MEMORANDUM DISCUSSING EMERGENCY AND REMEDIAL  
RESPONSE ACTIVITIES AND AVAILABLE INSURANCE 

 
SEPTEMBER, 2012 

 

1. INTRODUCTION 

 
We have been asked to prepare for the Alliance a plan and memorandum outlining the 
applicable environmental insurance products, expected policy terms and conditions, exclusions, 
costs and deductibles to support the Alliance’s application to US EPA Region 5 for the necessary 
UIC Class VI well injection permit financial responsibility requirements.  The analysis presented 
in this memo was focused and based on the Emergency and Remedial Response activities for 
the FutureGen 2.0 geological sequestration project identified in the Patrick Engineering report 
dated September, 2012.   
 
 

2. COMPANY EXPERIENCE 

 

McGriff has extensive experience with power generation and emissions exposures.  As part of 
the 6th largest insurance brokerage firm in the U.S., we represent companies with over 300,000 
megawatts of installed power generation.  As part of our service to the energy industry, we 
developed and placed the first insurance policy for Carbon Capture and Sequestration (CCS) 
liability, representing American Electric Power on their Mountaineer Project.  Additionally, we 
are currently engaged with multiple CCS projects on their insurance program development and 
management.  Please see the Appendix for additional information on our firm. 
 
 

3. US EPA REGION 5 PERMIT APPLICATION AND INSURABILITY OF EMERGENCY AND 
REMEDIAL RESPONSE EVENTS  

 
According to the EPA Guidelines, owners/operators must demonstrate financial responsibility 
for four activities: 
 

1. Performing corrective action on wells 
2. Well plugging 
3. Post injection site care and site closure 
4. Emergency and Remedial Response 

 
This is to ensure that owners/operators have the financial resources to carry out activities 
related to operating, closing and remediating well sites if needed during injection or after wells 
are plugged, so that they do not endanger Underground Sources of Drinking Water (USDW), and 
will also ensure that the costs of abandoned projects are not borne by the general public. 
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There are two approved ways of demonstrating financial responsibility: 
 

1. Independent third-party instruments (such as Trust, LOC, Surety Bond, Escrow or 
insurance) 

2. Self insurance 
 
The Alliance is planning to utilize a Trust to fulfill the financial responsibility requirements for 
performing corrective action on wells, well plugging and post injection site care and site closure, 
and purchase insurance for the Emergency and Remedial Response activities. 
 
 

4.  Pollution Legal Liability Coverage for Emergency and Remedial Response Activities 

CTION 
It is McGriff’s understanding and opinion after surveying the insurance marketplace that there 
are no insurance products currently available that meet all of the financial responsibility 
requirements outlined in the Regulatory Language for Financial Responsibility for Class VI Wells 
– 40 CFR 146.85.   However, the purchase of a Pollution Legal Liability (PLL) policy will provide 
insurance coverage for clean-up costs if the Alliance becomes legally obligated to remediate 
contamination of Underground Sources of Drinking Water.   
 
The PLL policy also provides coverage for legal liability arising out of third party bodily injury and 
property damage caused by a pollution condition, and includes coverage for defense costs. The 
policy would include a specifically crafted endorsement designed to address the environmental 
risk exposures for CCS injection and storage operations. We have included a specimen PLL policy 
and CCS endorsement in the Appendix as an example of the insurance coverage currently 
available in the marketplace.  
 
Currently the markets offer PLL policy terms of three (3) to five (5) years, depending on the 
required limit of liability.  The market, at this time, will not guarantee renewal of such a policy, 
as market conditions at expiration, loss of reinsurance capacity, or risk appetite for CCS 
exposures may limit the ability of the insurers to offer renewal terms.  
 
The policy will contain an aggregate limit of liability for the policy term.  It is important to note 
that if the limit of liability is exhausted, the Alliance will need to purchase another policy or elect 
to reinstate policy limits, subject to an additional premium.  There is no guarantee that the 
Alliance would be able to purchase another policy because the available market capacity for CCS 
projects is relatively limited and could erode if a significant loss were to occur.   
 
Typically a PPL policy may be cancelled by the insurer for the following reasons:  material 
misrepresentation, failure to comply with policy terms, non-payment of premium, or change in 
use or operation.  Generally, the insurer will give 90 days written notice of cancellation to the 
Named Insured (10 days for non-payment).  
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5.  EVENTS OUTLINED IN THE PATRICK ENGINEERING REPORT 

 
In order to trigger the PLL policy, there must be an event that is caused by a “POLLUTION 
CONDITION.”  A Pollution Condition is defined in the Carbon Capture and Storage Covered 
Operations Endorsement as:   

 
Pollution Condition means the discharge, dispersal, release or escape of Carbon Dioxide and all 
other components captured in accordance with the Permit for Injection into or upon land not 
considered the Injection Zone, or any structure on land, the atmosphere or any watercourse or 
body of water, including ground water.  
 
Listed in the following table we have noted which PLL coverage sections should be purchased in 
order to respond to the Emergency and Remedial Response events indentified in the Patrick 
Engineering report:   
 

 

Event Consequences Response Actions Insurance 
Coverage 

Availability * 

1.  Post Injection USDW Contamination 
Acidification due to 
migration of CO2 

Decrease in pH by 1 to 2 
units, mobilization of trace 
and alkali metals, other 
geochemical changes to 
groundwater that result in 
USDW exceeding applicable 
standards 

1) Hydrogeological study to delineate 
3-D extent and nature of impact to 
USDW.  2) Groundwater extraction 
with treatment of groundwater or 
extraction coupled with injection of 
'clean' water, if possible.  3) Significant 
impact to USDW could require 
supplying municipal water to affected 
properties. 
 

Coverage 
B, D, E, F 
 
 

Toxic metal dissolution 
and mobilization 

Concentrations of toxic 
metals in USDW greater than 
applicable standards 

1) Hydrogeological study to delineate 
3-D extent and nature of impact to 
USDW.  2) Groundwater extraction 
with treatment of groundwater or 
extraction coupled with injection of 
'clean' water, if possible.  3) Significant 
impact to USDW could require 
supplying municipal water to affected 
properties. 
 

Coverage 
B, D, E, F 
 
 

Displacement of 
groundwater with brine 
due to CO2 injection 

Concentrations of 
anions/cations in USDW 
greater than applicable 
drinking water standards. 

1) Hydrogeological study to delineate 
3-D extent and nature of impact to 
USDW.  2) Groundwater extraction 
with treatment of groundwater or 
extraction coupled with injection of 
'clean' water, if possible.  3) Significant 
impact to USDW could require 
supplying municipal water to affected 
properties. 
 
 
 

Coverage 
B, D, E, F 
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Event Consequences Response Actions Insurance 
Coverage 

Availability * 
2.  Post-Injection Failure Scenarios (Acute) 

Upward leakage 
through CO2 injection 
well 

Groundwater contamination 1) Stop injection,  2) Pull and replace 
the tubing or the packer, 3) Repair the 
well by plugging it with cement, 4) 
Create a hydraulic barrier by 
increasing reservoir pressure 
upstream of the leak, 5) Install 
chemical sealant barrier to block leaks, 
and 6)  Remediate groundwater. 
 

Coverage 
B, D, E, F 
 

Upward leakage 
through deep oil and 
gas wells 

Groundwater contamination 1) Stop injection,  2) Pull and replace 
the tubing or the packer, 3) Repair the 
well by plugging it with cement, 4) 
Create a hydraulic barrier by 
increasing reservoir pressure 
upstream of the leak, 5) Install 
chemical sealant barrier to block leaks, 
and 6)  Remediate groundwater. 
 

Coverage 
B, D, E, F 
 

Upward leakage 
through 
undocumented, 
abandoned, or poorly 
constructed wells 

Groundwater contamination 1) Stop injection,  2) Pull and replace 
the tubing or the packer, 3) Repair the 
well by plugging it with cement, 4) 
Create a hydraulic barrier by 
increasing reservoir pressure 
upstream of the leak, 5) Install 
chemical sealant barrier to block leaks, 
and 6)  Remediate groundwater. 
 

Coverage 
B, D, E, F 
 

3.  Post-Injection Failure Scenarios (Chronic) 

Upward leakage 
through caprock and 
seals through gradual 
failure 
 

Groundwater contamination 1) Stop injection, 2) Remediate 
groundwater. 

Coverage 
B, D, E, F 
 

Release through 
existing faults due to 
effects of increased 
pressure 
 

Groundwater contamination 1) Stop injection, 2) Remediate 
groundwater. 

Coverage 
B, D, E, F 
 

Release through 
induced faults due to 
effects of increased 
pressure 
 

Groundwater contamination 
 

1) Stop injection, 2) Remediate 
groundwater. 

Coverage 
B, D, E, F 
 

Upward leakage 
through CO2 injection 
well 

Groundwater contamination 1) Stop injection, 2) Repair the well by 
plugging it with cement, 3) Create a 
hydraulic barrier by increasing 
reservoir pressure upstream of the 
leak, 4) Install chemical sealant barrier 
to block leaks, and 5)  Remediate 
groundwater. 
 
 

Coverage 
B, D, E, F 
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Event Consequences Response Actions Insurance 
Coverage 

Availability * 
Upward leakage 
through deep oil and 
gas wells 

  

1) Stop injection,  2) Pull and replace 
the tubing or the packer, 3) Repair the 
well by plugging it with cement, 4) 
Create a hydraulic barrier by 
increasing reservoir pressure 
upstream of the leak, 5) Install 
chemical sealant barrier to block leaks, 
and 6)  Remediate groundwater. 
 

Coverage 
B, D, E, F 
 

Upward leakage 
through 
undocumented, 
abandoned, or poorly 
constructed deep wells 

  

1) Stop injection,  2) Pull and replace 
the tubing or the packer, 3) Repair the 
well by plugging it with cement, 4) 
Create a hydraulic barrier by 
increasing reservoir pressure 
upstream of the leak, 5) Install 
chemical sealant barrier to block leaks, 
and 6)  Remediate groundwater.  
 

Coverage 
B, D, E, F 
  

4.  Other 

Catastrophic failure of 
caprock and seals 

Groundwater contamination 1) Stop injection, 2) Remediate 
groundwater. 
 

Coverage 
B, D, E, F 
 

Failure of caprock/seals 
or well integrity due to 
seismic event 

Groundwater contamination  1) Stop injection, 2) Remediate 
groundwater. 

Coverage 
B, D, E, F 
 

 
PLL Coverage Sections: 
 
Coverage B - On-Site Clean-Up of New Conditions 
 
Coverage D - Third-Party Claims for Off-Site Clean-Up Resulting from New Conditions 
 
Coverage E - Third-Party Claims for Bodily Injury and Property Damage 
 
Coverage F - Emergency Response Costs 
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Notes: 
 

*  In order for the policy to respond to the first party Response Actions listed above, the action must 
fall within the definition of Clean-Up Costs and be required by Environmental Law.  The policy 
definition of Clean-Up Costs is:   
 

Clean-Up Costs means reasonable and necessary expenses, including legal expenses incurred with the 
Company’s written consent which consent shall not be unreasonably withheld or delayed, for the 
investigation, removal, treatment including in-situ treatment, remediation including associated 
monitoring, or disposal of soil, surface water, groundwater, Microbial Matter, Legionella 
pneumophila, or other contamination:   
 

1. To the extent required by Environmental Laws or required to satisfy a Voluntary Cleanup 
Program; 

2. With respect to Microbial Matter, in the absence of any applicable Environmental Laws, to 
the extent recommended in writing by a Certified Industrial Hygienist; or  

3. With respect to Legionella pneumophila, in the absence of any applicable Environmental 
Laws, to the extent required in writing by the Center for Disease Control or local health 
department; or 

4. That have been actually incurred by the government or any political subdivision of the United 
States of America or any state thereof or Canada or any province thereof, or by third parties.   

  

 Clean-up Costs also include Restoration Costs. 
 

The definition of Environmental Law is:   
 

Environmental Law means any federal, state, provincial or local laws (including, but not limited to, 
statutes, rules, regulations, ordinances, guidance documents, and governmental, judicial or 
administrative orders and directives) that are applicable to the Pollution Condition.  
 

Ongoing maintenance and other non-fortuitous events are not covered by a PLL insurance policy, 
so it would not respond to all potential activities.   
 
Please refer to the specimen policy in the Appendix for additional Definitions and Exclusions. 
 
 

6. RECOMMENDED LIMITS 

 

We have reviewed the Patrick Engineering report with a focus on the Emergency and Remedial 
Response events listed and the related expected costs.  The greatest exposure identified by 
Patrick Engineering is a catastrophic failure of the caprock.  This event has an estimated cost of 
$6,100,000 for remediation of USDWs. While that cost is not disputed, we believe the actual 
claim amount could be significantly higher.  The Patrick Engineering cost estimate is an 
engineering estimate which does not take into account other costs such as third party bodily 
injury or property damage, expenses associated with defending third party liability claims, or 
potential subsequent lawsuits.  Legal defense costs, which could be one of the most significant 
expenses related to a third party liability claim, were not included in the report.   
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Determining limits is a balance between purchasing adequate coverage for the project and 
weighing premium costs and deductible requirements.  While there have been relatively few 
policies placed, other peer CCS projects purchase or plan to purchase between $25MM and 
$200MM in total PLL policy limits.  The difference in purchased limits is related to the size of the 
projects, and the balance sheet of the owner/operator.  Small test projects injecting 100,000 to 
200,000 tons of CO2 annually have purchased limits on the lower side, whereas large 
commercial projects have purchased or plan to purchase much higher limits.   Based on the size 
and scope of the FutureGen project which is expected to inject approximately 1.1 million metric 
tons of CO2  annually, we recommend that the Alliance consider purchasing PLL coverage with 
limits of $50,000,000 to $100,000,000. 
 
Premium and deductible cost estimates for PLL coverage (Sections B, D, E, and F) with a CCS 
endorsement are provided in the following table.  These are estimates only and actual 
premiums will be determined based on the underwriting information provided by the Alliance at 
the time, prior to quoting. 
 

Limit Deductible Annual Premium 
$ 25,000,000 $250,000 $225,000-$350,000 
$ 50,000,000 $250,000 $375,000-$575,000 
$100,000,000 $250,000 $625,000-$825,000 
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SAMPLE CCS ENDORSEMENT 
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MCGRIFF, SEIBELS & WILLIAMS OVERVIEW 

 
Headquartered in Birmingham, Alabama, McGriff operates as a separate, wholly-owned 
subsidiary of BB&T.  BB&T Insurance Services is the 6th largest brokerage firm in the U.S. and 
the 7th largest worldwide, with over $1 Billion in combined revenues and $6 Billion in annual 
premium volume. 
 
McGriff traces its history back over 100 years and was the 2nd largest privately-held broker prior 
to its acquisition by BB&T in February 2004.   

 
BB&T Insurance Services Operating Entities include: 

 McGriff, Seibels & Williams 

 CRC (wholesale broker) 

 BB&T Insurance Services 
  

 
 
 

 

 

 

 

 

 

 

 

 

 
 

MSW is a full-service broker operating through eight (8) major divisions:   

 Energy & Marine  

 Transportation 

 Construction Risk  

 Surety Services  

 Financial Services  

 Commercial / National Accounts  

 Employee Benefits  

 Healthcare 

MSW_BBT _RFP_MAP EMD.PPT(G05/RFP/11)

MSW
Main Office Locations:

Birmingham, AL (HQ)

Atlanta, GA

Dallas, TX

Houston, TX

San Antonio, TX

New Orleans, LA

Portland, OR

St. Louis, MO

McGriff, Seibels & Williams

BB&T Insurance Services & Subsidiaries

CRC Insurance Services, Inc.

MSW / BB&T Insurance Services
Combined Brokerage Operations

Charlotte, NC (New 2011)
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ENERGY, MARINE AND INFRASTRUCTURE EXPERTISE  

 
As the largest independent energy broker in the U.S., McGriff has earned its reputation by 
operating as a “niche” player within the Energy and Marine industry.  We serve as the brokers 
and risk consultants to a wide array of infrastructure companies which include the following 
types of operations: 
 
 Electric Generation, Transmission and Distribution Companies 
 Natural Gas Transmission and Distribution Companies  
 Marine Terminal and Port Operations 
 Independent System Operators 
 Independent Power Producers (IPP’s) 
 Water and Waste Water Treatment Companies 
 Refining and Product Terminal Operations 
 Telecommunication Companies 
 Construction Contractors 
 Energy Service Companies 
 Port, Cargo, and Stevedoring Operations 
 
Our team of 65 professionals in our Utility and Infrastructure Group, have average tenure of 15+ 
years, providing risk management / insurance advice based on deep experience in your industry.  
Our employee retention rate of over 90% means that our clients receive stable, dependable 
service from tested teams. 
 
Our experience including work as brokers and risk consultants to our clients that represent: 
 
 Approximately 300,000 megawatts of generating capacity providing power to over 75 

million people 
 5 of the top 10 and 11 of the top 25, electric generation companies in the U.S. 
 $300 Billion + Total Insured Values  
 40% of the natural gas pipeline transportation and storage facilities in the U.S. 
 8 of the 13 utilities on the Dow Jones Utilities Average 
 Over 50 utility clients 
 Distribution of natural gas to over 25% of the U.S. population 
 50% of the transportation and storage facilities of refined petroleum in the U.S. 
 The Strategic Petroleum Reserve 
 25% of the Offshore Drilling Fleet 
 Over $3.0 Bn in Premium to the Insurance Markets 
 One of the Largest Renewable Power Portfolios in the U.S. 
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ENERGY CLIENTS – PARTIAL LISTING 

 

ENERGYPARTIAL.CDR3/ (G05/MSWDATA/11)REF11

Associated Electric Cooperative Inc.
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